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work performed. As a result of these trans-
actions, A will be allowed an $8,000 deduction 
for its 1978 taxable year attributable to the 
cemetery’s expenditures, and a $1,000 deduc-
tion for its 1979 taxable year attributable to 
the fund’s direct payment. A will not be al-
lowed a deduction for its 1978 taxable year 
for the cemetery’s expenditure of either the 
$1,000 expended on April 1, 1980 or the re-
maining unspent portion of the original 
$10,000 distribution. The trustee may request 
a 6-month extension in order to allow the 
fund until October 15, 1979 to file its return 
for 1978.

(d) Certified statement made by ceme-
tery officials to fund trustees. A trustee 
of a cemetery perpetual care fund shall 
not be held personally liable for civil 
or criminal penalties resulting from 
false statements on the trust’s tax re-
turn to the extent that such false 
statements resulted from the trustee’s 
reliance on a certified statement made 
by the cemetery specifying the number 
of interments sold by the cemetery or 
the amount of the cemetery’s expendi-
tures for care and maintenance. The 
statement must indicate the basis upon 
which the cemetery determined what 
portion of its expenditures were made 
for the care and maintenance of 
gravesites. The statement must be cer-
tified by an officer or employee of the 
cemetery who has the responsibility to 
make or account for expenditures for 
care and maintenance. A copy of this 
statement shall be retained by the 
trustee along with the trust’s return 
and shall be made available for inspec-
tion upon request by the Secretary. 
This paragraph does not relieve the 
care fund trust of its liability to pay 
the proper amount of tax due and to 
maintain adequate records to substan-
tiate each of its deductions, including 
the deduction provided in section 642(i) 
and this section. 

[T.D. 7651, 44 FR 61596, Oct. 26, 1979]

§ 1.642(i)–2 Definitions. 

(a) Taxable cemetery corporation. For 
purposes of section 642(i) and this sec-
tion, the meaning of the term taxable 
cemetery corporation is limited to a cor-
poration (within the meaning of sec-
tion 7701(a)(3)) engaged in the business 
of owning and operating a cemetery 
that either (1) is not exempt from Fed-
eral tax, or (2) is subject to tax under 

section 511 with respect to its cemetery 
activities. 

(b) Pursuant to local law. A cemetery 
perpetual care fund is created pursuant 
to local law if: 

(1) The governing law of the relevant 
jurisdiction (State, district, county, 
parish, etc.) requires or expressly per-
mits the creation of such a fund, or 

(2) The legally enforceable bylaws or 
contracts of a taxable cemetery cor-
poration require a perpetual care fund. 

(c) Gravesite. A gravesite is any type 
of interment right that has been sold 
by a cemetery, including, but not lim-
ited to, a burial lot, mausoleum, lawn 
crypt, niche, or scattering ground. For 
purposes of § 1.642 (i)–1, the term 
gravesites includes only those 
gravesites with respect to which the 
care fund or cemetery has an obliga-
tion for care and maintenance within 
the meaning of § 1.642 (i)–1(c)(1). 

(d) Care and maintenance. For pur-
poses of section 642(i) and this section, 
the term care and maintenance of 
gravesite shall be generally defined in 
accordance with the definition of such 
term under the local law pursuant to 
which the cemetery perpetual care 
fund is created. If the applicable local 
law contains no definition, care and 
maintenance of gravesites may include 
the upkeep, repair and preservation of 
those portions of cemetery property in 
which gravesites (as defined in para-
graph (c) of this section) have been 
sold; including gardening, road mainte-
nance, water line and drain repair and 
other activities reasonably necessary 
to the preservation of cemetery prop-
erty. The costs for care and mainte-
nance include, but are not limited to, 
expenditures for the maintenance, re-
pair and replacement of machinery, 
tools, and equipment, compensation of 
employees performing such work, in-
surance premiums, reasonable pay-
ments for employees’ pension and other 
benefit plans, and the costs of main-
taining necessary records of lot owner-
ship, transfers and burials. However, if 
some of the expenditures of the ceme-
tery corporation, such as officers’ sala-
ries, are for both care and maintenance 
and for other purposes, the expendi-
tures must be properly allocated be-
tween care and maintenance of 
gravesites and the other purposes. Only 
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those expenditures that are properly 
allocable to those portions of cemetery 
property in which gravesites have been 
sold qualify as expenditures for care 
and maintenance of gravesites. 

[T.D. 7651, 44 FR 61596, Oct. 26, 1979]

§ 1.643(a)–0 Distributable net income; 
deduction for distributions; in gen-
eral. 

The term distributable net income has 
no application except in the taxation of 
estates and trusts and their bene-
ficiaries. It limits the deductions al-
lowable to estates and trusts for 
amounts paid, credited, or required to 
be distributed to beneficiaries and is 
used to determine how much of an 
amount paid, credited, or required to 
be distributed to a beneficiary will be 
includible in his gross income. It is 
also used to determine the character of 
distributions to the beneficiaries. Dis-
tributable net income means for any 
taxable year, the taxable income (as 
defined in section 63) of the estate or 
trust, computed with the modifications 
set forth in §§ 1.643(a)–1 through 
1.643(a)–7.

§ 1.643(a)–1 Deduction for distribu-
tions. 

The deduction allowable to a trust 
under section 651 and to an estate or 
trust under section 661 for amounts 
paid, credited, or required to be distrib-
uted to beneficiaries is not allowed in 
the computation of distributable net 
income.

§ 1.643(a)–2 Deduction for personal ex-
emption. 

The deduction for personal exemp-
tion under section 642(b) is not allowed 
in the computation of distributable net 
income.

§ 1.643(a)–3 Capital gains and losses. 
(a) Except as provided in § 1.643(a)–6, 

gains from the sale or exchange of cap-
ital assets are ordinarily excluded from 
distributable net income, and are not 
ordinarily considered as paid, credited, 
or required to be distributed to any 
beneficiary unless they are: 

(1) Allocated to income under the 
terms of the governing instrument or 
local law by the fiduciary on its books 
or by notice to the beneficiary, 

(2) Allocated to corpus and actually 
distributed to beneficiaries during the 
taxable year, or 

(3) Utilized (pursuant to the terms of 
the governing instrument or the prac-
tice followed by the fiduciary) in deter-
mining the amount which is distrib-
uted or required to be distributed. 

However, if capital gains are paid, per-
manently set aside, or to be used for 
the purposes specified in section 642(c), 
so that a charitable deduction is al-
lowed under that section in respect of 
the gains, they must be included in the 
computation of distributable net in-
come. 

(b) Losses from the sale or exchange 
of capital assets are excluded in com-
puting distributable net income except 
to the extent that they enter into the 
determination of any capital gains that 
are paid, credited, or required to be dis-
tributed to any beneficiary during the 
taxable year (but see § 1.642(h)–1 with 
respect to capital loss carryovers in 
the year of final termination of an es-
tate or trust). 

(c) The deduction under section 1202 
(relating to capital gains) is taken into 
account in computing distributable net 
income to the extent that it is allo-
cable to capital gains which are paid, 
permanently set aside, or to be used for 
the purposes specified in section 642(c). 
See the regulations under section 642(c) 
to determine the extent to which the 
amount so paid, permanently set aside, 
or to be used consists of capital gains. 
The deduction for capital gains pro-
vided in section 1202 insofar as it is al-
locable to the remainder of the capital 
gains is not taken into account. 

(d) The application of this section 
may be illustrated by the following ex-
amples:

Example 1. A trust is created to pay the in-
come to A for life, with a discretionary 
power in the trustee to invade principal for 
A’s benefit. In the taxable year, $10,000 is re-
alized from the sale of securities at a profit, 
and $10,000 in excess of income is distributed 
to A. The capital gain is not allocated to A 
by the trustee. During the taxable year the 
trustee received and paid out $5,000 of divi-
dends. No other cash was received or on hand 
during the taxable year. The capital gain 
will not ordinarily be included in distribut-
able net income. However, if the trustee fol-
lows a regular practice of distributing the 
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